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(Wher eupon,

proceedi ngs were not of

confidenti al

open court.)

BY MS. SODERNA:

Q

and 3 t hat

MR. Mc MANAMAN:

You testified in your

wi thin your

MS. SODERNA: No,

-- | "m sor

Do you want

| "' m good.

getting a little tired.

BY MS. SODERNA:

Q

verificati

menti oned

contributes to validly formed contracts;

A

Q

" m sorry.

after making a sale is cal

di rect

nat ure and had

the follow ng

a

in

ry. Strike that.

a m nute?

Thank you.

So I'd like to talk now about the

on process.

' m

And you briefly discuss it and you

it as one of

Yes.

And in addition to the actual

The first

t he met hods t hat

t hi ng your

who is now a third party; is that

A

Yes.

sal es agent

right?

right?

contract

does

testimony at

2

you believe

the verification conmpany
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Q And when the sales agent is talking to the
verification agent, they get what's called a Fixed
Price Reservation Code; is that correct?

A Correct.

Q O FPRC.

And that code is how you track that
sale; is that right?

A | don't know if that's the only way how we
track the sale or if that's the way we track it.
Sorry, | can't --

Q s that what is used to determ ne, |ike,

t he conmm ssion payouts?

A No.

Q Okay. It's just to assign a number to that
customer's contract?

A No.

Q What is it used for?

A It's used to verify that a verification
call did take pl ace. It's a confirmation that a cal
t ook pl ace.

Q Okay. So just for recordkeepi ng purposes?

A Yes, and it's used for other reasons. But
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| don't recall exactly. But | do know that that
nunber is pretty important and it's used for other
reasons.

Q But you don't know why it's inportant?

A It's for tracking purposes as well, but |
don't know if that's the sole -- | don't think that's
the sole reason why it's used for tracking of sales.

Q And during the verification call, the sales
agent is present the entire time; is that correct?

A Yes.

Q Along with the custonmer who was al so there;
is that right?

A Yes.

Q And if the contractor fails to make a
verification call and doesn't get the FPRC at the
poi nt of sale, the Conmpany then conducts an out bound
verification call at some point after the sale; is
that right?

A Ri ght .

Q And is it accurate to say that the
Conpany's sal es agents are heavily encouraged by the
Conpany to get the FPRC at the time of sale?
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A Absol utely.

Q And, in fact, the Conpany stated in its
response to CUB Data Request 6.24 that the actual
rate of outbound verification calls for most of 2008
was under 1 percent. Would you agree with that?

A If that's what was said. ' m not famliar
with the percentage.

JUDGE Gl LBERT: Let's stop for just a nonment.
Go off the record.

(Wher eupon, a discussion was had
off the record.)

JUDGE Gl LBERT: W can go back on the record.
BY MS. SODERNA:

Q So along the lines of the Conpany's

response that | just discussed regarding outbound
verification calls, I'mgoing to show you the
Conmpany's response to CUB 6. 24. It's in the mddle

of the page, Which I will mark as CUB
Cross- Exhibit 7.
JUDGE Gl LBERT: Is it a confidential exhibit?

MS. SODERNA: No.
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(Wher eupon, CUB Cross-Exhibit
No. 7 was marked for
identification.)
(Wher eupon, a discussion was had
off the record.)
JUDGE Gl LBERT: Back on.
BY MS. SODERNA:
Q Did you have a chance to review the
Company's response to CUB 6. 247
A Yes.
Q And would you agree for the mpst part in
2008 the actual rate of outbound verification calls
was under 1 percent?
A Yes.
Q And in its supplemental response to CUB
Dat a Request 2.24 regarding the Conpany's
document ati on of customer conplaints, the Conmpany
provided an internal memorandum from Ri chard
Tei xeira --

MS. SODERNA: Am | saying that right? 1Is that
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BY MS. SODERNA:
Q -- to the Conmpany's regional distributors
and others. Are you famliar with that meno?
A Can you restate that. Sorry.
Q Sorry. So | didn't hear your answer.
Did you recall a menmo from Richard

Tei xeira regarding verification procedures?

A No, | don't.

Q Strike that. | didn't even give you a
reference. O course you wouldn't. ' m sorry. I
have the wrong docunments. But I think I can get to

where we need to go just by asking you sonme
guesti ons.

The Conpany has a strong preference,
Ii ke we discussed, for getting a Fixed Price

Reservation Code at the tine of sale; right?

A Ri ght .

Q And that's because of -- absent the Fixed
Price Reservation Code you could -- it could result
in a mssed reacclimtion. s that possible?

A What do you nean? Sorry.

Q That is, it's possible that the customer
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woul d not then verify the sale at a later point in
time; right?

A Sur e. It's possible.

Q And, in fact, isn't it likely, which is why
t he Conpany has a strong preference for getting a

Fi xed Price Reservation Code at the time of sale?

A No.
Q It's not |ikely?
A No, | wouldn't say -- we don't push for

verification calls at the door because it's likely we
won't get the verification call after the visit.

Q Okay. So there are other reasons the
company wants the Fixed Price Reservation Code, but
you just don't know what they are?

A Ri ght .

Q So I'lI'l move on regarding some specific
verification calls.

You testified in your rebuttal
testimony at Page 5 that you are famliar with former
U.S. Energy's customer Catherine Vargas; is that
right?

A Ri ght .
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Q And subject to check, would you agree that
Cat heri ne Vargas, her alleged contract was dated
January 16th, 20087

A Subj ect to check, if that's what the
contract stated, then...

Q Okay. And do you recall that the sales
agent that claimed the sale was Franklin Gray; is
that right?

A | do recall, yes.

Q Do you know how | ong Franklin Gray worked
with the Conmpany before that tinme?

A | don't recall.

Q And you -- your department, the CCR
Department received the allegation from M ss Vargas
in February 2008, or at l|least that's your
recollection of the testinmony; is that right?

A Correct.

Q And you said that M. Franklin Gray was
term nated after investigation and M ss Vargas's
al | egation denmonstrated to you that wrongdoi ng had
possi bly occurred; is that right?

A Correct.
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Q But you agree, wouldn't you -- your

investigation determned, didn't it, that M ss Vargas

did not, in fact, sign that contract?

A Correct.

Q And you determ ned that just by exam ning
the contract itself, did you -- |I'm sorry. Did you
get an exanple of M ss Vargas's handwriting to

conmpare the contract to?

A No, not that | recall.

Q How did you know that the contract had been
forged?

A In my testinmony | did not say that the
contract was forged. MWhat | said was that through

our experience suggested wrongdoi ng occurred. So
fromwhat | recall | did not review the contract in
conparison with any other signature speci men. Cur
findings was not that the contract was forged, not
that | renmember.

Q Did you in your investigation review the
verification tape of M ss Vargas?

A From whatever call that was reviewed.

Q By you or by soneone under your direction?
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A By sonmeone under ny direction.

MS. SODERNA: At this time I'd like to play the
recording of Mss Vargas's verification call, which
was provided to CUB in response to CUB 5.01, which
has been duplicated on CDs, for the record. And we
al so have transcripts of the recording for the
record. But | am not entirely sure how to present
this. | can circulate the transcripts now so that
you have the benefit of the transcript. Wuld that
wor k?

And then in terms of | abeling this a
cross-exhibit it would be CUB Cross-Exhibit 8.
Shoul d | designate the CD as another exhibit number?

JUDGE Gl LBERT: Yeah, let's use a nunmber and a
letter. Let's break this into parts. Are you using
two parts or three here?

MS. SODERNA: Two. There's just a CD and a --

JUDGE Gl LBERT: The transcript of the call is
desi gnated CUB Cross-Exhibit 8. And | note that the
final page contains a certification froma court
reporter concerning the transcript itself. Ckay. So

that's 8 and there's a CD as wel|.
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And are you going to offer that for
the record?
MS. SODERNA: Yes. Should it be 8CD?
JUDGE Gl LBERT: No, just make it 8A.
(Wher eupon, CUB Cross-Exhibit
Nos. 8 and 8A were marked for
identification.)
JUDGE Gl LBERT: Let's go off the record for a
moment .
(Wher eupon, a discussion was had
off the record.)
JUDGE Gl LBERT: Back on the record.

CUB Cross 8 is a transcript of the
recording. CUB Cross 8A is a CD, which is an audio
recording itself. Correct?

MS. SODERNA:  Yes.

JUDGE Gl LBERT: That's the same audi o recording
that we're about to hear placed on your |aptop?

MS. SODERNA: That's correct.

JUDGE Gl LBERT: What the court reporter will do
then is state that the recording was then played or

something to that effect and will take an exact copy
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of the transcription as certified by another court
reporter and enter that into the record. And |I'm
just hoping everything turns out to be the same, that
what we hear is exactly reflected in this transcript.
So, without any further ado.
(Wher eupon, CUB Cross-Exhibit 8,
an audi o CD was pl ayed.)
(Whereupon, the followi ng 9
pages is a transcription of CUB

Cross- Exhibit 8.)
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STATE OF | LLINO S

COUNTY OF COOK.

SS:

N—r

Transcri ption of a CD Recording of a

t el ephone conversation between a U S. Energy Savings

Cor porati on customer

Cat heri ne Vargas.

service representative and
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LUl S: Good evening. Thank you for calling
customer service. My name is Luis and ny personal
| D number is 100730. Can | confirm --

MR. FRANKLI N GREY: Okay. Luis, how do you
spell your name?

LU S: L-u-i-s, Luis.

MR. FRANKLI N GREY: OCkay. Go ahead.

LUl S: Can | confirmyou're calling for an
English residential FPRC for IIllinois?

MR. FRANKLI N GREY: Confirm

LUl S: Okay. Are you doing nultiple accounts
t oday?

MR. FRANKLI N GREY: Just one.

LU S: What is your |IC number please?

MR. FRANKLI N GREY: 76073.

LUl S: And your agent nane?

MR. FRANKLI N GREY: Franklin Grey.

LU S: Thank you, M. Grey.

May | have please have the account

hol der's first name.

MR. FRANKLI N GREY: The person's first nane is

Cat heri ne.
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LUl S: How do you spell that?

MR. FRANKLIN GREY: C-a-t-h-e-r-i-n-e.

LUl S: Thank you.

And the | ast name?

MR. FRANKLI N GREY: Vargas, V-a-r-g-a-s.

LUl S: Ckay. Got it. And the phone nunber for
the account ?

MR. FRANKLI N GREY: The phone number is
(773) 772-8459.

LU S: Are you using your cell phone today?

MR. FRANKLI N GREY: No.

LU S: And who are we going to be speaking to?

MR. FRANKLI N GREY: You will be speaking to
Ms. Vargas.

LU S: The account hol der?

MR. FRANKLI N GREY: Yes.

LU S: What is the utility?

MR. FRANKLI N GREY: People's Gas. The account
nunmber is 5500004436017.

LUl S: Okay. And this is for residential on a
termof five years at $1.09 per thernr

MR. FRANKLI N GREY: Correct.
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LU S: And did you sell the green energy
option?

MR. FRANKLI N GREY: No.

LUl S: Okay. Thank you, Franklin. May | speak
with Ms. Vargas so | may verify the information.

MR. FRANKLI N GREY: Okay. Just give ne a
m nut e. She's in the kitchen and she'll be right
back.

LUl S: Ckay.

MR. FRANKLI N GREY: Hol d on.

MS. CATHERI NE VARGAS: Hel | o.

LUl S: Good eveni ng, Catherine Vargas?

MS. CATHERI NE VARGAS: Yes.

LUl S: My name is Luis from U. S. Energy Savings
Corp., an alternative gas supplier.

MS. CATHERI NE VARGAS: Yes.

LUl S: | just need to ask you a couple of
guestions in order to provide you with a fixed price
reservation code for the agreement you just signed.

MS. CATHERI NE VARGAS: Sure.

LU S: Just to let you know, our call is being

recorded for quality purposes. Okay?
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MS. CATHERI NE VARGAS: Yes.

LU S:

name.

W Il you please provide nme with your

MS. CATHERI NE VARGAS: Cat heri ne Var gas.

LU S:

And can you please state your People's

account nunber.

MS. CATHERI NE VARGAS: 5500004436017.

LU S:

Var gas?

The name on the account is Catherine

MS. CATHERI NE VARGAS: Correct.

LU S:

reach you at,

Is this the best tel ephone number to

(773) 772-8459?

MS. CATHERI NE VARGAS: Correct.

LU S:

Ms. Vargas?

MS. CATHERI NE VARGAS: Yes.

LU S:

pl ease.

May | speak to your representative,

MS. CATHERI NE VARGAS: Just a nmonment .

MR. FRANKLI N GREY: Hel | o.

LU S:

Franklin?

MR. FRANKLI N GREY: Yes.

LU S:

mtrying to verify the information
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with the client.
MR. FRANKLI N GREY: Yes.
LU S: Am | speaking with her or someone el se?

MR. FRANKLI N GREY: No, you're speaking wth

her .
LUl S: Okay. Pl ease put her back on the phone.
MR. FRANKLI N GREY: You want her back on the
phone?

LUl S: Yes, pl ease.

MR. FRANKLI N GREY: Okay. Just a nmoment.

MS. CATHERI NE VARGAS: Yes, hello.

LUl S: Now in order to continue the enroll ment
process for your fixed price agreenent at a rate of
$1.09 per therm and for a term of five years, we
require your confirmation. And, of course, while the
agreement does not prom se savings, it does offer you
pi ece of mnd, stability and protecti on agai nst
potential future price increases.

Can you please confirm your agreenment
by responding "yes."

MS. CATHERI NE VARGAS: Yes.

LUI S: Perfect. W will continue the
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enrol | ment procedures necessary to fix your natural
gas rate for the next five years at $1.09 per therm
You have three business days to cancel wi thout any
cost, otherwise in approximtely 15 to 90 days you
shoul d notice USESC' s name and toll free nunber
appear on your gas bill. At that time USESC will be
suppl ying your natural gas at the guaranteed fixed
price.

While USESC is not affiliated with
People's, you will continue to receive one bill from
Peopl e's and People's will continue to deliver your
gas to your hone. If for any reason you do not
noti ce USESC s nane appearing on your bill after
90 days, please give us a call.

Thank you for your assistance and for
choosing U S. Energy Savings Corp., as your natural
gas supplier. My name is Luis and ny custonmer
service IDis 100730. You have yourself a good
evening, ma'am and may | please speak with Franklin
Grey your account representative.

MS. CATHERI NE VARGAS: Thank you.

Hol d on.
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MR. FRANKLI N GREY: Yes, hello.

LU S:

Yes,

Franklin?

MR. FRANKLI N GREY: Yes, this

LU S:

is nme.

| verified the information. The fi xed

price reservation code is CF67293808.

Luis.

day.

MR. FRANKLI N GREY: Okay. Thank you very much,

LU S:

Okay.

You' re wel cone.

Have a great
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STATE OF ILLINO S )
SS:

N—r

COUNTY OF COOK )

Auhdi ki am Carney, says that he is a
Certified Shorthand Reporter, in association with
Sul l'ivan Reporting Conpany, and transcribed to the
best of his ability a CD recording of a tel ephone
conversation between a U.S. Energy Savings
Cor poration customer service representative and
Cat heri ne Vargas.

And, further, he is not connected by bl ood
or marriage with any of the parties to this action,
nor is he a relative or enployee or attorney or
counsel of any of the parties, or financially
interested directly or indirectly in the matter in

controversy.

Certified Shorthand Reporter
Li cense No. 084-004658
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JUDGE Gl LBERT: M ss Vargas speaks then
that's when she says, Thank you, toward the end. Do
we need to go through all the rest of it in order to
do what you want to do.

MS. SODERNA: No, that's fine. | think that's
sufficient for our purposes here.
BY MS. SODERNA:

Q And what | wanted to ask you, were you able
to hear that tape okay?

A Yes.

Q And it fair to say that the one answering
t he questions did not sound |ike a woman?

A Yes.

Q And you acknowl edge that M. Grey
i mpersonated M ss Vargas there?

A We have reasons to believe he did, yes.

Q Okay. And you testify that M. Grey did
not admt to the forgery; correct?

A Correct.

Q Okay. s it your understanding of the
Conpany's policy regardi ng Spani sh-speaking custoners
t hat non- Spani sh-speaki ng sal es agents are allowed to
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mar ket to non-English speaking custoners?
A Can you say that again. Non?
Q | actually asked it convol uted. " 11 ask
it in a more clear way.
Is it your understanding of the
Conpany's policy that Spanish-speaking customers may
be marketed to be non-Spani sh-speaking sal es agents?
A Yes, it was a policy.
Q Does the Company maintain data as to which
contractors may or may not speak Spanish?
A No, not Cor porate.
Q And while the Conpany makes
Spani sh-speaki ng contracts avail able to sal es
contractors to use in their sales efforts, the
Company does not mandate that Spanish-speaking
customers receive Spanish contracts; is that correct?
A We do mandate that.
Q Just give me one second.
JUDGE Gl LBERT: Let's go off the record for a
moment .
(Wher eupon, a discussion was had
off the record.)
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JUDGE Gl LBERT: We're back on.
BY MS. SODERNA:

Q So let me be clear on what you testified
to. Has it al ways been the Conpany's policy that
Spani sh-speaki ng customers nmust be marketed to be
Spani sh-speaki ng sal es agents?

A No.

Q And when did that policy change?

>

| don't recall.

Q Do you have any ball park idea?

A | don't recall. | have two ideas, but --

JUDGE Gl LBERT: \What's the current policy, if
may ask?

THE W TNESS: The current policy is that a
Spani sh-speaki ng customer is to be solicited by a
Spani sh-speaki ng contractor and sign a
Spani sh-speaki ng contract and the verification cal
must be done in Spanish.

So the change is that an

Engli sh-speaki ng contractor would not go to a
Spani sh-speaki ng customer and get the, | guess,

Spani sh script read -- so the presentation read by
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the CSR in Spanish over the phone and then get the
Spani sh contract signed. Right? So that policy
isn't -- doesn't exist anynore.

Now, it's English contractor, English
customer, English contract, English call; and Spanish
customer, Spanish contractor, Spanish contract,
Spani sh call.

BY MS. SODERNA:

Q But that was not the policy before, but
you're not sure when that changed; right?

A Ri ght .

Q And before this changed, isn't it true that
the policy with regard to verifications -- and |
think that's what you were just saying, but | just
want to be clear. The policy with regard to
verifications for Spanish-speaking custonmers is that
it was basically up to the customer to determ ne
whet her or not they wanted to choose a
Spani sh-speaking verification call or an English
verification call. Is that the policy?

A Not necessarily, no.

Q Can you clarify for me what the policy was.
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A So if an English contractor goes to a
Spani sh speaki ng home, for argunent's sake, and the
customer speaks English but feels more confortable
speaking in Spanish, then the option there is that
the customer can get on the phone and have the
presentati on done over the phone in Spanish --
right -- and then sign a Spanish contract -- well,
and that's it. So everything is done in Spanish.

Anot her option is that if the customer
doesn't understand English -- so they don't
understand English, they speak Spanish, the English
contractor would do the same thing, which is get the
Spani sh CSR on the phone to do the verification cal
and the presentation in Spanish.

So one is the customer has a choice.
And if they don't understand English, the process is
there for them

Q So let me -- | need to understand what you
just said because |I'm not sure that | do.

So an English-speaking contractor --
sal es contractor can sign up a Spanish-speaking
customer but that Spanish-speaking customer would

308



10

11

12

13

14

15

16

17

18

19

20

21

22

have the presentation reread to them by the

verification agent?

A Not reread, but the presentation done in
Spani sh.

Q By the verification agent?

A By the verification agent. That was the

policy that's no | onger.

Q | see.

So now if an English-speaking
contractor markets to a Spani sh-speaking customer who
t hey deem has insufficient understanding of the
English | anguage to understand the product would have
to cease their marketing efforts. s that the
current policy?

A Correct.

Q And that's at the sales agent's discretion,
right, in ternms of determ ning whether or not that
customer has sufficient English ability to understand
t he product?

A Ri ght .

Q And you -- | believe you testified that

you're famliar with one of the witnesses in this
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case, Alex Zernmeno. | don't speak Spanish so it's
going to be apparent.

A Yes.

Q And are you famliar with the allegations
M. Zermeno made agai nst the sales contractor that
sold hima U. S. Energy product?

A Vaguel y. " mjust [ooking for it.

Q We don't have to get into the nitty-gritty
about it so much as | would just like to know if
you're famliar that the verification call that was
recorded and stored for M. Zermeno was done in
Engl i sh. s that your recollection?

A | recall that, vyes.

Q And M. Zernmeno's contract was in English;
is that right?

A | recall that, vyes.

MS. SODERNA: | will spare everyone in the
hearing room the | abor of hearing Zermeno's
verification tape. You're welcone.

BY MS. SODERNA:
Q But suffice it to say that -- let me ask

you this: The verification as we heard on
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M ss Vargas's verification call is that a typical
verification call other than the inpersonation? |
mean, on the verifier's end the script that the
verifier reads, is that typical script of a

verification agent?

A It's typical. The script's been changed.
But the back an forth, | guess you can say, is
t ypi cal

Q And woul d you agree that nmost of the
responses that are required by the customer are
generally one word answers, "yes" or "no" and --

ot her than providing name and address; would you

agree?
A At times they provide the account number;
but, yes.

Q And ot her than the account number and the
name and address, all the other responses that are
provided on the verification tape are basically "yes"
or "no"; right?

A Not all the responses that are provided.

If the script is followed and the answers are just

for what's asked in the -- fromthe script, then,
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yes. But customers do ask questions.

Q So in some instances there may be nmore of
conversation?

A Absol utely, yes.

Q And you testify that a CCR speciali st
reviewed M. Zermeno's verification tape in
evaluating his allegation; is that right?

A Ri ght .

Q And that determ nation of the CCR
specialist that reviewed his verification tape was
that he did not seem to be confused when answering
guestions in English; right?

A Ri ght .

MS. SODERNA: That's all | have.

JUDGE Gl LBERT: Okay. Does Staff have cross?

MS. LIN: Yes, it shouldn't be that |engthy.

a

Unless | get sone real juicy stuff, | don't imagine

we woul d go past 5:00 o'clock.

JUDGE Gl LBERT: All right then. Let's take 5

(Wher eupon, a discussion was had

off the record.)

JUDGE Gl LBERT: We're back on the record.
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CROSS- EXAM NATI ON
BY
MS. LI N:
Q H, Mss Findley. My name is Jennifer Lin.
' m here on behalf of Staff. Just a few foll ow-up
guestions with regard to M ss Soderna's questions and
then a series of questions that | am curious about.
(Wher eupon, the follow ng
proceedi ngs were had of a
confidential nature and were

had in camera.)
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